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CONFIDENTIAL
HELLER EHRMAN WHITE & MCAULIFFE

333 DUSK STXEOT
SAM FUM-HUCO
OM.WOINI* 5^*104-2678

A T T O'S NE Y S
f A U K t l t H I P OF f H O I E I I l e n & l

January 7. 1998
Los ANGKLES

FU.DM.TO

BAKXT S. LKVJN
(4lil772-««4«

12588-flOO?

Danita Yocom, Esq.
United States Environmental Protection Agency
Region IX
75 Hawthorne Street
Sail Francisco, California 94105-3901

Steve Bser, Esq.
United States Department of Justice
Environmental Protection Division
1425 New York Avenue, N.W.
Room 13046
Washington, D.C. 20005

Re: McCormick A Baxter Creosoting Company, Inc,

Dear Ms. Yocora and Mr. Baer;

For your information, enclosed is a copy of a letter recently mailed to Margajita
Padilla and Larry Edelman.

Veiy truly yours,

A.A^^T.
Baiiy S, LKvln

Enclosure
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HELLER EHRMAN WHITE & MCAUUFFE
A T T O R N E Y S

of rnorndom «sre»(moNS ANCHOHAOE
SAX FAAMCUCO January 5, 1998 .
Tm.BrnCNS.I4IJ] 773-4000

S. LEVIN

12588-0007

CONFIDENTIAL

Via Federal Express

Margarita PadiUa
California Department of Justice
2101 Webster St., 12th Floor
Oakland, CA 946 12

Lany Edelman
Oregon Department of Justice
1515 S.W. 5th Avenue, Suite 410
Portland, Oregon 872 10

Re: McCormick & Baxter Settlements

Dear Ms. Padilla and Mr. Edelman:

As you know, McCormick & Baxter has recently concluded settlements with three
carriers in connection with its claims in the suit caprioned Si. Paul Fire & Marine Ins. Co.
v. McCormick & Baxter Creosotine Co.. et al. We recently received a request from
Margarita Padilla, on behalf of the State of California Department of Toxic Substances
Control ("DISC"), for an accounting of the settlement amounts, as well as a request that
runds be disbursed, per the terms of McCormick & Baxter's Second Amended Plan of
Reorganization, pursuant to that accounting, The purpose uf this letter is to provide an
accounting to each of you, assure that there are no objections thereto, and verify
instructions for where each agency wants the funds to be paid,

Accompanying this letter are the settlement agreements entered into with
Consolidated American, American Star, and Continental Insurance Co. As you know, as
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Larry Edclman
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to each carrier, there are separate settlement agreements with both McCormick & Baxter
and with Charles R. McCormick III, individually. Copies of both sets of agreements are
provided. Please note dial the agreements are confidential, should be treated as such, and
should be disclosed solely within your relevant agencies on a need-to-know basis. If you
do not agree to so tieal the agreements, please return them to me by return mail.

This letter, together with the attached spreadsheet ("Spreadsheet'), provides an
accounting of the funds received to date, with explanations.

Settlements With Consolidated American and American Star.

A. Amounts Payable to McCormick & Baxter.

With respect to the amounts payable to McCormick & Baxter by
Consolidated American and American Star (a total of $1,910,000), the following amounts
have been deducted (see Sheet 1 of the Spreadsheet):

1. First, pursuant to the fee agreement between Heller Ehrman and
McCormick & Baxter dated October 26, 1989 and approved by Ac Bankruptcy Court on
October 31, 1989 (a copy of which is also enclosed) (the "Fee Agreement"), Heller
Eluman is entitled to "$160,000 off the top of the award to compensate for its prc-petirion
insurance litigation fees and cosrs," (emphasis in original) (See Fee Agreement at page 2,

. (Spreadsheet, line 5) • •

2. Second, from the remaining amount (SI, 750,000), Heller Ehrman is
entitled to 20% of the recovery as its fee (for a total of $350,000), (See Fee Agreement at
page 2, TJ5.) (Spreadsheet line 7)

3 . Third, from the remaining amount ($ 1 ,4 00,000), Heller Ehrman is
entitled to payment of 100% of the imreimbursed costs incurred in the insurance
litigation. From July. 1991, through December 3, 1997, the amount of such unreimbursed
costs was $276,272. (Spreadsheet, line 8) We would be happy to provide an itemized
listing of all such costs. Deducting this amount leaves a total of $1,123,728 (Spreadsheet,
line 9).
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California Department of Justice
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4. In anticipation of significant additional costs front December 3, 1997
up to and through trial, including significant expert witness fees, Heller Ehrman proposes
to retain in its trust account, to fulfill the cost obligation of the Fee Agreement, a total of
$500,000, to be used solely for such costs. In the event such additional costs are less than
this amount, the amount remaining after payment of such costs would then be disbursed
to the two relevant states, as discussed below, without any further reduction for fees. We
propose that $3^00,000 be held back from the Consolidated American/ American Star
settlements. (Spreadsheet, line 10)

5. Finally, there is an issue with respect to payment of litigation costs
by McCormick <fe Baxicr during the period from November, 1990 (after the Bankruptcy
Plan) through June, 1991. The total costs paid by McCormick & Baxter during that
period was $118,251. The Second Amended Plan of Reorganization, at^l.19, defines
"Insurance Proceeds" to mean:

"all proceeds, payments or recoveries, after payment and satisfaction of all
attorneys fees and costs, received at any time by the Reorganized Company
by reason of any judgment, settlement or compromise of any claim asserted
in the litigation capfioned St. Paul Fire & Marine Insurance Co.. Inc. et. al.
v. McCormick & Baxter Creosoting Company...." >*———————— ——————— <ĵ ,̂

The Plan provides for disbursing to each state a percentage of the Insurance '
Proceeds. And because Insurance Proceeds, by definition, does not include costs, there is
an issue as to how this 1118,251 should be disbursed. Consequently, at this time, this
amount will be held In Heller Ehrman's trust account pending evaluation of this issue. -
(Spreadsheet, line ! 1)

6: In view of the above, the total amount available for distribution to
the two states from the Consolidated American/American Star settlements is $705,476.
(Spreadsheet, line 13) ~^Z^^

B. Amounts Payable to Charles R. McConnick til.

As has been discussed with you, these two insurance companies insisted, as a
condition to settlement with McConnick & Baxter, that Charles R. McConnick m •
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execute an individual release of any claims that he might have to coverage. Given the
incomplete stale of his discussions with you, Mr McCormick was not prepared to give
such a release without some arrangement to address his potential future need for a
defense of any governmental claims against him. Therefore, both carriers also entered
into separate settlement agreements with Mr. McConnick

With respect to die amounts payable by Consolidated American/American Star to
Charles R. McCormick III, solely to pay for the cost of defending any Claims against him
as an individual, as defined in the settlement agreements, the agreements provide for
payment of a total of $215,000 (Spreadsheet, line 4), of which 20% (or $43,000) is paid
to Heller Ehrman (Spreadsheet, line 7), pursuant to the Fee Agreement (at page 2, fl5).
The $172.000 remainder will be disbursed into a trust account to be held for use as
outlined in the settlement agreements (Spreadsheet, line 12).

Settlement with Continental Insurance Co.

A. Amounts Payable to McCormick & Baxter.

As to the $2^500.000 settlement with Continental Insurance Co.
(Spreadsheet, line 20), see Spreadsheet shcel 2. The portion payable to the company is
$2^0,000. (Spreadsheet, line 20). *""——" ~~

The only reductions from this amount prior to distribution to the agencies
are: (gHdlerElir^uTsTcFshare is 20% of $2,250,000 ($450,000) (Spreadsheet, line
21); and (b_).an additional $200,000 as a holdback for projected costs post-12/3/97
(Spreadsheet, line 22), raising the total holdback for such costs to $500,000, as described
above (Spreadsheet, line 36). Thus, the amount available for distribution to the two states
from the Continental settlement is-Si^OO-^OO (Spreadsheet, line 24).

B. Amoiinrs Payable to Charles R. McCotmickJIl.

As to.the settlement with Continental, the portion payable to Mr.
McComiick is $250,000 (Spreadsheet, line 20), which is solely to pay die costs of
defending any Claims, as defined in the settlement agreement Of this settlement amount.

9/ .UESS90Z 'ON 'MO Oi 033 VJ3 6f.7l 3fli 86-OZ-1W
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20% ($50,000) is paid to Heller Ehnnan (Spreadsheet, line 21), pursuant to the Fee
Agreement, lie $200,000 remainder will be disbursed into a trust account pursuant to
the terms of the settlement agreement (Spreadsheet, line 23).

Proposed Distribution to California and Oregon

The overall accounting and distribution of the three settlements to date is
summarized on sheet 3 of the Spreadsheet. In total, the amount available from settlement
with the three carriers discussed above for immediate distribution to the two states is
$2,305,476 (Spreadsheet, line 38). We propose to distribute 50% of that amount to each
of the two states as follows:

1. On behalf of the California DISC, $1,152,738 shall be deposited in
account number 0404700-478 at U.S. Bank (Trust Account B) or, if that account has been
closed, in account number 0404700-361 (Trust Account A).

2. On behalf of the Oregon Department of Environmental Quality, we
do not have instructions for payment. We will deposit $1,152,738, per written
instructions from an authorized representative of the DEQ.

If the above accounting meets with your approval, please initial in the indicated
place below and return tlus letter to me by fax. As soon as we have received responses,
we will forward funds pursuant to this letter.

In addition, please be advised that we have reached a settlement (subject to final
documentation) with Hartford Insurance Co. for a total of $1,200,000 payable to
McCormick & Baxter.. Hartford has indicated that it will not require an individual release
from Mr. McCormick, If that changes, and Hartford does require a personal release, two
separate funds will be utilized, as with the three settlements to date. In addition, we are
hopeful that we will achieve a settlement with the London insurers in the range of
$1,200,000 in total.

At such time as we may receive payments under such settlements, we will provide
a similar written accounting of proposed distribution of such payments.

-OR in 01 m w ev.H m 86-oz-Nvr
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This would then leave significant remaining unsettled claims against Gulf
Insurance Co, and St. Paul Fire & Marine. At this point, we are engaged in settlement
discussions with both carriers, However, it is impossible to predict how those
discussions will proceed.

If you have any questions or comments about the above, please contact me or Jen
Hayden to discuss the same.

.n .1yours,

Attachment and enclosures

Charles R. McConrick III, w/ Attachment
Jonathan P. Hayden, w/ Attachment

SO APPROVED:

State of California :
Department of Toxic Substances Control

By: ____________________ Dated:

. Oregon Department of Environmental Quality

Dated:
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St Pauf v. McCormick Baxter Creosotinq Co,m
Accounting for Recoveries to Date
Januarys, 1998
fTo Be Read ToatfherWitn Janua/v S. 1998 Letter to Psdifia and ErfeJmanl

1

2
3
4

5
6

7

6
9

10

11

12

13
14-
15
16
17
18

A

CARRIER

Consolidated American
Amerkan Star

Tola
Less First (160.000 (pe

Fee Agreement)
SuNota

Less 20% Fee to HEWM
(perFeeAgr)

Less unrebrbursed costs
Incurred by HEWM 7/1/91

to 12/3/97 (per Fee AB/)
Subtotal

Less Holdback for Costs
Projected Post-12/3/97*
Less Holdback for Costs
PaidbyM&Bbtwn1f/90

ande/flf
Amount From ConAm &

AmSt Held for C, R,
McCormick ill Defense

Nat Avail, from ConAm
& AmSUorlmmed.

Distribution to Agencies

B
TOTAL
SETTLEM6NT

$875,000
$1.250.000
$2,125,000

•

C

PAYABLE
TOM&B

^765,000
21.1 75.000
$1.910,000

-51 60,000
$1.750,000

-$350,000

-5276.272
$1,123,728

-$300,000

-SI18.251

$705,476

0

PAYABLE 70 C.R.
McCORMICK

$90,000
$125.000
5215,000

;£43.HOD

- .

$172,000

E

PAYABLE TO
HEWM FEES

F
PAYABLE TO
HEWM COSTS

i
$160,0001

$393.000

S279JZI2

-

G
AVAIL* FOR (MMED.
DISTRia TO AGENCIES

«705/t?fi

NOTE to Lines 10, 22 - These represent holdbacks, lo be deposited in a (rust accoaftt. of Ihe approximately
$500,000 in costs tikefy to be incurred in taking this matter through trial.
«3TE to Line 1 1 - Thfs amount reimburses ArtlB for costs Incurred
after ccnflrmatfan of the Reorganization Plan, and reimbursed 1c HEWM by M&B pursuant to Ihe Fee AQreemenf.

Confidential Attorney Work Product - Do Not Disclose
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St Paul v. McCormlck Baxter Creosofinof Co.
Accounting for Recoveries to Date
Januarys, 1998
{To Befiead Too ether WHti January 5, 1996 Lfifle/
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19
20

21

22

23

24
25
26
27
2«

CARRIER
Continental Ins. Co.

Less 20% Fee to HE WM
{perFeeAgr.}

Less Holdback for Costs
Projected Post-12/3W

Amount from Corrti.
HakJforC. R.

McCormiek III Defsnsa
Net Avail, from Confl. for

Immediate Dlstrtb. to
Agencies

fl
TOTAL
SETTLEMENr

12,500,000

to Padilla and Ettelman)
C

PAYABLE
TOM&B

$2,250.000

•$450,000

-$200,000

»1, €00,000

0
PAYABLE TO C.R.
McCORMICX

$250.000

' -$50.000

1200,000

E

PAYABLE TO
HEWM(FEES)

SMO.OOO

•

F

PAYABLE TO
HEWM (COSTS?

G
AVAIL. FOR WMEO.
OISTRia TO AGENaES

-

91,600,000

CO
CO
I
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St Paul v. McCormick Baxter Creoso tint} Co.
Accounting for Recoveries to Date
January 5, 1393
fro Be RearfTooeVier Wilh JanuarvS. 1998 Lettei

29
30
31

32

33

34

95

36

37

36

A

GRAND TOTALS, 3
SETTLEMENTS

Total 3 Settlements
Total Payable to M&B
Total Payable to C.R.

McCormick 111
. Total Fees Payable to

- HEWM

Total Costs
Reimbursable to HEWMI

Total Reimbursable to
M&B for Costs Paid

11«fflto7/91
. Total Holdback for

Projected Posl-12/3/91
Costs

Total Held for CAM (II
Defense

. Total Available Tor
Immediate Distribution

to Agencies

B

TOTAL
SETTLEMENTS

$4,526,000

Jo Partite and Edelmarrt
C

PAYABLE
TO M&B....

K1SO.OOD

$118,251

$500,000

D

PAYABLE TO C.R.
McCORMCK

$465.000

W72.000

E
PAYABLE TO
HEWM (FEES)

$1,453,000

F

PAYABLE TO
HEWM (COSTS)

$276 .272

G

AVAIL FOR IMMED.
DiSTWB. TO AGENCIES

1

•

S2,305,47«

tJJr-=>
E—

CO
CO
I

CO

I
f^—t

^c.
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UNfTED STATES ENVIRONMENTAL PROTECTION AGENCY
REGION 10

—1200 Sixth Avenue
Seattle, Washington 98101

OFFICE OF REGIONAL COUNSEL

Mail Stop ORC-158'
Phone Number (2060 553-10"37
Fax Number (206) 533.-0163

PLEASE DELIVER' TO: NAME:
FAZ #

. " PHONE #
' .OFFICE

NAME.:
FAZ #
PHONE #
'OFFICE

NAME: '
. FAZ #

PHONE #
OFFICE

FROM: " ' NAME: ______^________
PHONE # " '

This transniission "consists of // page(s) .including this
cover page. : . • " ' " ' ' . ' "

ADDITIONAL MESSAGE;

The information contained.in this communication is intended only
for the use of the .addressee and may be confidential,, may be
attorney-client privileged and may constitute inside information.
Unauthorized use, disclosure or copying is strictly prohibited
and .may be unlawful. If you have received this comnrunication in
error, please contact us at (206) 553-1037.
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